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Introduction

Among the sources of particular
importance for legal regulation of interna-
tional private contractual obligations are
international instruments such as interna-
tional conventions, sources of «soft law»,
rules of national law based on elaborations
of international governmental and non-
governmental organizations. The rules of
these documents have emerged owing to
the process, which in the legal doctrine is
generally called unification of legal rules.

The aim of the article is to analyze
the concept, the methods of unification of
rules regulating international private con-
tractual obligations, to determine its stages

and results.

The Concept of Unification

There is no generally accepted de-
finition of “unification”. Some authors ex-
plain the term “unification” as a law-

making process. There are two points of

view within this approach. According to
one of them “unification” covers the crea-
tion of rules identical for different legal
systems. For example, according to the de-
finition given by UNCITRAL “the unifica-
tion of the law of international trade can be
defined as the process by which conflicting
rules of two or more systems of national
laws applicable to the same international
legal transaction is replaced by a single
rule”.

According to the second opinion
“unification” is a law-making process
aimed at the creation, amendment or ter-

mination of uniform rules, which are

common for the different legal systemsz.

' Unification of the Law of international
trade: note by the Secretariat. Official Records of
the General Assembly, Twentieth Session,
Annexes, agenda item 92, document A/C. 6/L. 572
/I Yearbookof the United Nations Commision on
International Trade Law. — 1970. — V. 1. - P. 13.

2 Hosrepr A.C. Cucrema mIpHBaTHOrO
IpaBa Ta CTPYKTypa HpOoeKTy HoBoro L{uBinbHOTO
koaekcy Ykpainu // YkpaiHcbke mpaBo. — 1997. —
Ne 1. — C. 16-27; MexayHapoJHO€ 4aCTHOE MPaBo:
yue0./OtB. Pen. I'. K. JImurpueBa. — M.: IIpocnexr,
2010. - C. 93.
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The close approach to the latter
view determines the unification as the
process of creation of the same for the dif-
ferent legal systems rules and ensuring
their uniform implementation in national
law of the states. For example, O. Rudenko
defines the unification of international pri-
vate law in EU as “a process of creation of
uniform rules of international private law
and ensuring their uniform implementa-
tion, which is carried out within constant
communication and coordination of wills
of contracting parties representing Member
States bound together by a particular form
of international cooperation and which is
aimed at the harmonization of relationships
between individuals and legal entities of
these states in certain areas”3).

There is also a broader understand-
ing of unification under which it covers not
only lawmaking but also the application of
legal rules.

Thus, according to A. Korovina un-
ification is the process of purposeful coop-
eration between states which embraces not
only the elaboration of uniform rules and
their adoption by states, but also the ensur-
ing of their application in accordance with

the agreements”.

3 Pynenxo O.B. VYHuidikaris

MDKHapOIHOTO TpuBaTHoOro mnpasa y €C: [uc. ...
kaHq. opul. Hayk. —K., 2007. — C. 49-50.

4 Koposuna O. I1. Metoasl yHuDHUKAITIH
HOPM B  MEXIYHapOJHOM YacTHOM  MpaBe.
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In my opinion, the unification is the
process of creation, amendment and appli-
cation of legal rules which are identical for
several legal systems. The termination of
legal rules is not covered by this process as
far as no can unify the absence of legal
rules. The inclusion of application of the
relevant rules to the process of unification
can be explained by the necessity of appli-
cation of evaluative categories (such as
“reasonable”, “fundamental”), which are in
wide use in international uniform docu-
ments. The content of such terms is de-
fined within the application of legal rules,
which includes their interpretation. There-
fore, unification cannot cover only creation
and amendment of legal rules, it must in-
clude their application.

However, the unification is not only
a “process”, but also the principle of crea-
tion and application of the legal rules. In
this sense, it is the guiding idea of the crea-
tion, amendment and application of the le-
gal rules common for different legal sys-
tems. The realization of the principle of
unification is ensured by the process of un-

ification.

Methods of Unification

ABToped. muc. ... KaHI. opua. Hayk. — M., 1988. —
C. 13.
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The creation of uniform legal rules
is provided by various methods. For exam-
ple, A. L. Makovsky identifies two me-
thods (types) of unification: 1) the creation
of uniform rules which takes place because
of influence of various legal systems on
each other; 2) the creation of uniform rules
by using of international legal instruments
( international treaties)’. The latter method
he named as “International treaty unifica-
tion”.

International treaty unification in
turn can be direct, indirect or mixed. In
case of direct unification a state party to a
treaty undertakes to ensure within its juris-
diction the observance of legal rules estab-
lished by international treaty, which are
complete and prepared for use in the sys-
tem of internal law. Legal rules created
using this method of unification can not be
amended or modified by the state party to
the treaty.

Indirect unification means that the
state party undertakes to set in its legisla-
tion a legal rule, the content of which is
defined in the treaty with a greater or lesser
degree of detail.

Mixed unification takes place when

treaty sets uniform rules from which the

> WUsauos I.I ., MaxkoBckuii A. JL

MexyHapoaqHoe 4acTHOE Mopckoe mpaso. — JI.:
Cynoctpoenue, 1984. — C. 35.
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state party may derogate to some extent, in
some way’.

The unification can be carried out
without state’s undertaking by a treaty.
Particularly, it takes place in case of elabo-
ration of “model law” which is used as a
base for national law that can coincide with
the model law or differs somehow from it’.

Some authors distinguish two stag-
es of the unification of law. The first stage
is a stage of reaching agreement between
the states on uniform regulation of certain
relations, which is drawn up as a treaty,
which contains legal rules designed to re-
gulate these relations. The second stage of
unification consists in perception of inter-
national law by national law of certain
states®.

According to other authors unifica-
tion can be made with the help of reference
to international law in the national codified
acts on international private law’.

O. Rudenko identifies two ways of
unification of European Private Interna-
tional law: 1) the conclusion of an interna-
tional convention (conventional unifica-

tion); b) in the form of the application of

® Ibid. - P. 52-55.

" Ibid. - P. 35-37.

®  MexayHapogHOE — YACTHOE — IPAaBo:
yue0./OtB. Pen. I'.'K. JImurpuesa. — M.: IIpocmexr,
2010. - C.94.

i Kpyruit E.A. Ponp HauuoHalIbHBIX
konudukanuii B npouecce yHudukamuu MUIT //
MexnyHapogHOe MyOIMYHOE M YacTHOE TPaBo. —
2012. - Ne 4. - C. 17.
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the Treaty Establishing the European
Community and EU secondary law'®.

Depending on the subject of regula-
tion N. Vilkova defines the unification of
conflict rules and substantive rules. De-
pending on the method of formation she
identifies international law unification me-
thod and private law unification method.
The first one is carried out by the creation
of international conventions. Method of
private unification is realized through the
development of documents of private law
nature designed by governmental and non-
governmental organizations to regulate re-
lations arising from international commer-
cial contracts'’. Besides, the author identi-
fies the direct and indirect methods of un-
ification. The direct method consists in ap-
llication of uniform documents only to re-
lations between subjects belonging to
states that have signed and ratified the re-
levant international conventions'~.

With the indirect method provisions

of international conventions are applied to

.1
relevant conventions .

International private contractual obligations

states that have not signed and ratified the

3

K. Zweigert and H. Kotz consider

that the main instrument of unification is a
uniform law, which is an integral part of
the multilateral treaty, created by experts
of comparative law, states parties of which
undertate to incorporate it into national law

and to apply it as a national law'*.

However, these authors recognize

the impossibility of such an ideal way of
unification. Thus, they note that in prac-
tice, rules, common to law order of all par-
ticipating countries, are included to the
uniform law. The differences are eliminat-
ed by including to the uniform act the best
option enshrined in national law of a state,
if it suits all participating countries, or by
developing new standards as a result of use

comparative legal method".

Results of Unification

According to UNCITRAL there are

the relations between subjects belonging to three types of results of unification in the
field of international trade law: 1) uniform
or model national laws; 2) international

conventions; 3) standard contract provi-

13

Bunkosa H.I'. JloroBopHoe mnpaBo B
Pynenko O.B. Vidikarmis MeXayHapoaHoM obopore. — M.: Craryr, 2002. —
MDKHapOIHOTO npuBatHOro npasa y €C: /uc. ... C.93.
kauq. ropun. Hayk. —K., 2007. - C. 85.

10

1 Lpaiirepr K., Keru X. Benenue B
" Bunkoa H.I. JoroBopHoe mnpaBo B CPaBHHUTEIFHOC TPABOBEICHHE B C(epe YaCTHOTO
MexayHaponHoM obopore. — M.: Craryrt, 2002. — mpasa: B 2-x 1. T.1. Ocnoss! / Ilep. ¢ Hem. — M.:
C. 78-86. MexnyHap. otHomenus, 1998. — C.40.
 Ibid. - P.90. " Ibid. - P.41.
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sions and general conditions of sale. It has
also been noted that “the development of
trade custom and of international commer-
cial arbitration has...contributed to the
elimitation of divergencies in national
law™'®.

There are certain steps which
should be taken before carrying out the un-
ification. The first step consists in the se-
lection of issues which are considered ne-
cessary to study and to draft a uniform
document. This can be made by legal ex-
perts or agencies concerned with economic
or technical aspects of the selected prob-
lems. The second step is aimed at the prep-
aration of the study of the problem. Such
studies include analysis of various laws
and consideration of the extent to which
they accord with certain economic and
other practical purposes. These include
“vertical” and “horizontal” researches. The
first one covers the study of national law of
different countries. The second one pro-
vide for the comparison of solutions
achieved under the different systems and
laws, which contains an analysis of the

causes of differences and an opinion on the

!¢ Unification of the Law of international
trade: note by the Secretariat. Official Records of
the General Assembly, Twentieth Session,
Annexes, agenda item 92, document A/C. 6/L. 572
/I Yearbookof the United Nations Commision on
International Trade Law. — 1970. - V. 1. - P.14.
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possibility of unification. The third step is
the drafting of the document'”.

International conventions are most-
ly the result of the work of intergovern-
mental organizations.

Standard contracts and general
conditions of sale are usually drawn up by
various trade associations and are ex-
panded by contacts between the associa-
tions on a national or regional basis'®.
Most general conditions and standard
forms originate from trade customs'”.

To carry out unification UNCI-
TRAL uses three types of techniques: leg-
islative, contractual and explanatory. In
most cases all of them contribute to the
convergence of the established practice,
but in some cases, these using of tech-
niques leads to “preventive” harmonization
“establishing new principles and practices
that will minimize divergence when na-
tional laws on new issues are developed.
This has been typical in areas of commerce
affected by new technology or new busi-

ness practices, such as electronic com-
2320

merce
Y Ibid. — P.15.
¥ Ibid. — P.16.
Y Ibid. - P.17.

20 CnpaBounuk IOHCUTPAJL. OcHoBHBIE
¢daktel 0 Komuccnu Opranmszanuu OObeIeHSHHBIX
Haumit mo mpaBy MeEXIyHapOIHOW TOPTOBIW. —
Bena: U3zganne OOH, 2007. — C.13.

Recht der Osteuropdischen Staaten; ReOS 02/15
www.ReOS.uni-goettingen.de

117



Prof. Dr. Iryna Dikovska

Using legislative techniques results
in the creation of conventions, model laws,
legislative guides and model provisions.

The choice of the document to be
created as a result of unification depends
on the aim pursued. If it consists in a high
degree of coherence laws of the various
states, the preference is given to conven-
tion. Where the high degree of coherence
is impossible or if it is desirable to achieve
a greater flexibility, the preference is given
to model law or legislative guides*'. Such
guides include the information that is use-
ful to states for consideration what provi-
sions of the model law might have to be
changed taking into account national cir-
cumstances, as well as the information on
matters which are not covered by the mod-
el law but which, nevertheless, are relevant
to the subject matter of the model law?.

If the states are not ready to agree
on a single approach, it’s impossible to
draft a convention or a model law. In such
cases it’s more appropriate to develop a set
of principles or legislative recommenda-
tions. They offer a set of possible legisla-
tive solutions to certain issues. In some
cases legislative recommendations offer
several options for solving of particular
problems. As a result, the national legisla-

tor may choose one of them to be the most

! Ibid. — P. 14.
2 Ibid. — P.16.
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suitable, taking into account the peculiari-
ties of its legal system, or use the proposed
legislative solutions as a standard with
which the domestic legislation must comp-
1y23.

In some cases UNCITRAL devel-
ops model provisions, which are recom-
mended for use in future conventions and
in revisions of existing ones>,

Since unification consists not only
in creation or amending the rules, but also
in their uniform application, UNCITRAL
has established a system for collecting and
disseminating of judgments and arbitral
awards — “Case law of UNCITRAL texts”
(CLOUT). The functioning of this system
resulted in creation of UNCITRAL Digest
of Case Law on the United Nations Con-
vention on Contracts for the International
Sale of Goods (last revised in 2012)25 and
UNCITRAL 2012 Digest of Case Law on
the Model Law on International Commer-
cial Arbitration®®.

It should be added that unification

by uniform interpretation of certain docu-

% Ibid. - P.17.

*Ibid. - P. 18.

» UNCITRAL Digest of Case Law on the
United Nations Convention on Contracts for the
International Sale of Goods (2012). — [On-line]:
http://www.uncitral.org/pdf/english/clout/CISG-
digest-2012-e.pdf. (Last visited: 27.04.2015)

?® UNCITRAL 2012 Digest of Case Law
on the Model Law on International Commercial
Arbitration. — [On-line]: Pexum goctymy:
http://www.uncitral.org/pdf/english/clout/MAL-
digest-2012-e.pdf. (Last visited: 27.04.2015).
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ments is also ensured by UNIDROIT. This tages and disadvantages of those solutions;
organization has established Unilex sys- and recommends the use of certain solu-
tem”’, which covers judgments and arbitral tions in particular circumstances””. Expla-
awards (or extracts from them), which natory technique of unification is also used
were made with a reference to UNIDROIT for the development of recommendations
Principles or CIGS and bibliography for concerning the interpretation of the texts of
each article of these documents. treaties. ™

UNIDROIT also created the UNI- They are created to achieve a uni-
DROIT/IDIT CMR DATABASE together form interpretation of the text of the treaty,
with Institute of International Transport in cases if there are changes in commercial
Law which contains “Case Law and Doc- practice, technology development, the di-
trinal analysis in French and English from vergence in interpretation by the courts.
around 15 countries about the Convention Recommendations regarding the interpreta-
on the Contract for the International Car- tion are used when there is a need for
riage of Goods by Road (CMR, Geneva, 19 amending the text of a treaty, which, how-
May 1956)”28 . ever, can not be satisfied or which satisfac-

The contractractual technique used tion is too complex31.
by UNCITRAL leads to the creation of A significant development of sec-
standardized contracts or contractual pro- ondary law governing contractual obliga-
visions. tions has taken place in EU recently. This

If the development of a standard is the basis for the conclusions that in
contract or contractual provision is imposs- modern times there is a tendency of replac-
ible, UNCITRAL uses explanatory tech- ing treaty as a means of unification by reg-

nique. As a result contractual parties obtain
a legal guide “that discusses various issues

underlying the drafting of a particular type

of contract; considers various solutions to * Cnpasounnk FOHCUTPAJL OcHoBHBIE
¢daktel 0 Komuccnn Opranmsanun OObeIeHEHHBIX
Haumit mo mpaBy MeXIyHapOIHOW TOPrOBIW. —
Bena: U3zganne OOH, 2007. — C.19.

* e.g. Recommendation regarding the inter-

those issues; describes implications, advan-

7 UNILEX. - [On-line]: pretation of article II, paragraph 2, and article VII, para-
http://www.unilex.info/dynasite.cfm?dssid=2375& graph 1, of the Convention on the Recognition and En-
dsmid=14276. (Last visited: 27.04.2015). forcement of Foreign Arbitral Awards, done in New

 Base CMR UNIDROIT-IDIT: Court York, 10 June 1958 (2006). — [On-line]:
Cases - [On-line]: http://www.uncitral.org/pdf/english/texts/arbitration/N Y-
http://www.idit.asso.fr/_private/moteur_cmr/jurispr conv/A2E.pdf. (Last visited: 27.04.2015).
udence/expert22.php. (Last visited: 27.04.2015). *'Ibid. - P.21.
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ulations and directives at the regional lev-
el

In general it can be said that the
modern legal thought is characterized by a
broader approach to understanding of un-
ification. According to it, among other
things, unification is carried out by the
“means which are not of legal nature”.
They include “rules and principles, which,
although are not of a legal nature, but are
observed and applied de facto”™.

This idea is explained by the fact
that modern times are characterized by a
broad approach to the understanding of law
and the departure from legal positivism.
Among the principles which are observed
as obligatory in different jurisdictions, re-
gardless of whether they were legally en-
trenched, are legal certainty, freedom of
contract, narrow interpretation of excep-
tions, primacy of special rules over general
ones. **

We agree with the fact that the ap-
plication of general principles recognized
in most legal systems contributes to the
unification of law. That it why art. 7 (2) of
CIGS establishes the rule that “Questions

*> Marseesa T.B. Poub MEXTyHapOTHOTO
JIOTOBOpa B MEXIYyHapOJAHOM HYacTHOM IIpaBe:
ABtoped. muc. ... KaHn. opul. Hayk. — M., 2006. —
C.9.

* PBasenos 10. Bospoxnenue mnpouecca
yHH(UKANIUU ~ TpaBa:  CBPONEUCKOCIOTOBOPHOE
MpaBo U ero 3jieMeHtsl // T'ocynapcTBo U npaBo. —
2000. — Ne 2. — C.69.

** Ibid.
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concerning matters governed by this Con-
vention which are not expressly settled in it
are to be settled in conformity with the
general principles on which it is based or,
in the absence of such principles, in Con-
formity with the law applicable by virtue

of the rules of private international law”.

Conclusions

In our view, unification covers the
creation and amendment of legal rules,
their entry into force and application.

The creation or amendment of uni-
form rules involves several stages. The
first stage includes the selection of institu-
tions of contract law which needs to be
unified. To do this one should research the
case law and sources that analyze it.

The second stage covers the com-
parative research of the selected legal insti-
tute or specific issues in different national
legal systems.

The drafting of uniform document
takes place at the third stage. It should be
noted that it comes about if the compara-
tive legal study has resulted in the conclu-

sion that the differences in legal regulation

* United Nations Convention on Contracts
for the International Sale of Goods. — [On-line]:
http://www.uncitral.org/pdf/english/texts/sales/cisg/
V1056997-CISG-e-book.pdf. (Last visited:
27.04.2015).
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of certain issues can be overcome by uni-
form rules.

The fourth stage of creation or
amendment of the uniform rules governing
international contractual obligations in-
cludes coming them into force, which de-
pends on the type of document that con-
tains uniform rules.

For example, the order of entry into
force of a treaty usually is set by a particti-
cular treaty and by the rules of national
legal system governing the state’s acces-
sion to international treaties.

The wuniform customs, standard
contracts or contractual provisions are ap-
proved by the organization that developed
them according to its charter or other doc-
ument under which the organization oper-
ates.

The entry into force of international
uniform document may depend on certain
state’s procedural actions (the ratification,
the acceptance, the approval, the accession,
the deposit of a certain number of the writ-
ten documents, which provide formal evi-
dence of mentioned actions).

The ratification or other state’s ac-
tion which is evidence of its consent to the
terms of the treaty may bind the state to
amend its national legislation by imple-
mentation of the uniform law which is an

integral part of the treaty or by making

International private contractual obligations

amendments and supplements to domestic
legislation in some other ways.

There is no special procedure for
entry into force of some international uni-
form documents (uniform customs, stan-
dard contracts, contractual provisions, rec-
ommendations, guides). They are pub-
lished, so the businessmen have an oppor-
tunity to become familiar with them.
Usually these documents are applied if
contractual parties have reached agreement
to use them or have authorized internation-
al commercial arbitration to do so.

However, it is worth noting that un-
ification can be carried out by borrowing
of rules of treaty (even if the state has not
acceded to it) or of foreign laws.

The important step of unification is
the application of uniform rules which
should be made uniformly in different ju-
risdictions. Databases containing judg-
ments and arbitral awards with reference to
international uniform documents are in-
tended to serve to this purpose.

Unification can result in the crea-
tion obligatory or recommendatory rules.

One of the methods of unification is
the selection and application of the prin-
ciples of law in accordance with interna-

tional standards.
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